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The Honorable President Obama
The White House

1600 Pennsylvania Ave. NW
Washington, DC 20500

Dear President Obama:

| am writing to request your urgent assistance in having the Indian Health Service (IHS)
expeditiously settle outstanding contract support costs (CSC) claims in accordance with the June
2012 Supreme Court decisions in Ramah Navajo Chapter and Arctic Slope Native Associations
cases. Those two decisions held that the Indian Self-Determination and Education Assistance Act
(ISDEAA) requires that Indian and Alaska Native Tribes be paid their full CSC. While tribal health
programs have always been underfunded, CSC funds are a contract obligation and by law must be
paid in full. These funds are also critical to these tribal programs so that the Tribe may provide
essential health services to their American Indian and Alaska Native (AI/AN) beneficiaries.

In a September 24, 2012 “Dear Tribal Leader” letter the IHS stated that it would “follow the
holding of Ramah Navajo Chapter when processing Tribal claims for additional CSC funding.” Then
in a January 14, 2013 “Dear Tribal Leader” letter the IHS reaffirmed “its commitment to resolving
Tribal claims for unpaid CSC in an efficient and mutually agreeable manner.” Yet nearly nine months
after the Supreme Court decision, IHS has yet to make any real progress in doing so. In fact, just the
opposite has occurred—IHS has retained an anti-fraud accounting firm to re-audit all the contracts at
issue. So instead of promptly remedying delayed justice by settling CSC claims from fiscal years that
go back well over a decade, the IHS continues to delay the process. Not only is this contrary to the
legal obligations established in Ramah and Arctic Slope; it also violates the trust responsibility the |
federal government has with the Tribes.

The justification IHS has given for delaying justice even further is flatly wrong as a matter of
law. IHS has taken the position that the contracts with the Tribes are cost-reimbursable contracts,
when under the ISDEAA they are clearly fixed-price contracts. As the ISDEAA mandates, each year
IHS is directed to add a tribal contractor’s full CSC requirement to the program amount that is to be
paid that year. Thus, this is clearly a fixed price contract. The IHS Manual explicitly reaffirms this by
stating that indirect contract support costs are automatically calculated by multiplying the contractor’s
most recent federally-approved indirect cost rate against the program portion of the contract amount.
In short, the amounts of these support costs were negotiated each year by each tribal contractor and
the IHS. It is time for the government to pay the amounts owed to tribes.

Self-governance, provided for under ISDEAA, has been one of the most successful federal
policies in Indian Country. Self-governance gives Tribes the flexibility to reallocate the funds provided
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in ISDEAA contracts to best fit local tribal needs. Such flexibility can only be achieved through fixed-
price contracts. IHS’s position is not only wrong as a matter of law; it goes against the whole intent
and basis for success of self-governance.

What makes IHS’s position particularly frustrating is the fact that the CSC claims at issue can
be very easily resolved. This is the case because the annual IHS CSC Shortfall Reports, which IHS
produced and certified as accurate, already show the amount that is due each Tribe on each claim.
That amount should immediately be paid to the Tribes. Tribes may have claims for additional
damages based on breach of contract, but those additional claims can be resolved in separate
negotiations.

Tribal health programs in Alaska and throughout the United States have always been
underfunded and have had to do more with less in providing essential health services to Al/ANs. The
mission of tribal health programs has been made even more difficult because of historic underfunding
of required contract support costs. The Ramah and Arctic Slope decisions have vindicated the

~ Tribes’ right to be paid in fuii. 1HS has taken a position that is wrong in both faw and policy. This wiii

not only delay justice, but it will also cause both the Tribes and the federal government to incur
additional unnecessary expenses for attorneys and accountants.

In this difficult economic environment it is critical that tribal contractors receive the CSC funds
they are due in a timely manner. Therefore, | request that you direct the IHS to develop a plan of
action that will promptly resolve the claims. It is time for the government to pay the amounts owed to
tribes and to bring to a close this unfortunate chapter in the agency’s relations with Al/ANs.

| look forward to your assistance in addressing this critical issue for Indian and Alaska Native
Tribes.

Sincerely

ﬁaﬁ%‘%

Don Young

i

ccC: The Honorable Eric H. Holder
The Honorable Kathleen Sebelius



